With regard to the matter concerning shovelling on the
slope belt, Mr. Sikora stated that the matter came up 2 years
ago, and that after meeting with the miner's who. believed
that shovelling in certain areas, was unsafe, the matter was
resolved by the implementation of safe working instructions
for the belt areas in question (Tr. 288). Mr. Sikora denied
that he.ever assigned Mr. Dowdell to shovel under unsupported
roof or in any areas marked unsafe (Tr. 289).

Mr. Sikora confirmed that he participated in the manage-
ment inquiry concerning the fight between Mr. Dowdell and
Mr. Thompson. At no time was the matter of Mr. Dowdell mak-
ing safety complaints ever mentioned (Tr. 289). The deci-
sion was made to discharge Mr, Dowdell for striking
Mr. Thompson on mine property (Tr. 290).

Mr. Sikora had no knowledge of any prior fighting at
the mine, and he denied any knowledge of Mr. Dowdell
shovelling by himself on the slope belt for 6 months (Tr.
291). He indicated that no one was ever assigned to that
belt for 6 months (Tr, 292),

Mr. Sikora denied ever stating that he was going to
fire Mr. Dowdell, and he indicated that he did not partici-
pate in the decision to discharge Mr. Dowdell for fighting
(Tr. 295).

Findings and Conclusions

i

For the sake of clarity, and in order to insure that
the Commission's task of review is not needlessly compli-
cated in the event this case is appealed, and in keeping
with the Commission's admonition as stated in a recent
opinion in Roger E. Sammons v. Mine Services Co., SE 82-15-D,
June 5, 1984, I feel it advisable to reiterate the basic
analytical precedent guidelines established by the Commission
in the area of discrimination law, a.nd these guidelines
follow below.

In order to establish-a prima facie case of discrimina-
tion under section 105(c) of the Mine Act, a complaining
miner bears, the burden of production and proof to establish
(1) that he engaged in protected activity and (2) that the
adverse action, complained of was motivated in any part by
that activity. Secretary on behalf of Pasula v.
Consolidation /Coal Go. v. Marshall, 2 FMSHRC 2786, 2799-2800
(October 1980), rev'd on other grounds sub nom. Consolidation
Coal Co. v. Marshall. 663 F.2d 1211 (3d~cTr7T981); and
Secretary on behalf of Robinette v. United Castle Coal Co.,
3 FMSHRC 803, 817-18 (April 1981), The operator may rebut
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